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other terms and conditions of employ-
ment. For example, an employee may 
not be restored to a position requiring 
additional licensure or certification.

Subpart G—How Do Other Laws, 
Employer Practices, and Col-
lective Bargaining Agree-
ments Affect Employee Rights 
Under FMLA?

§ 825.700 What if an employer provides 
more generous benefits than re-
quired by FMLA? 

(a) An employer must observe any 
employment benefit program or plan 
that provides greater family or medical 
leave rights to employees than the 
rights established by the FMLA. Con-
versely, the rights established by the 
Act may not be diminished by any em-
ployment benefit program or plan. For 
example, a provision of a CBA which 
provides for reinstatement to a posi-
tion that is not equivalent because of 
seniority (e.g., provides lesser pay) is 
superseded by FMLA. If an employer 
provides greater unpaid family leave 
rights than are afforded by FMLA, the 
employer is not required to extend ad-
ditional rights afforded by FMLA, such 
as maintenance of health benefits 
(other than through COBRA), to the 
additional leave period not covered by 
FMLA. If an employee takes paid or 
unpaid leave and the employer does not 
designate the leave as FMLA leave, the 
leave taken does not count against an 
employee’s FMLA entitlement. 

(b) Nothing in this Act prevents an 
employer from amending existing leave 
and employee benefit programs, pro-
vided they comply with FMLA. How-
ever, nothing in the Act is intended to 
discourage employers from adopting or 
retaining more generous leave policies. 

(c)(1) The Act does not apply to em-
ployees under a collective bargaining 
agreement (CBA) in effect on August 5, 
1993, until February 5, 1994, or the date 
the agreement terminates (i.e., its expi-
ration date), whichever is earlier. 
Thus, if the CBA contains family or 
medical leave benefits, whether greater 
or less than those under the Act, such 
benefits are not disturbed until the 
Act’s provisions begin to apply to em-
ployees under that agreement. A CBA 
which provides no family or medical 

leave rights also continues in effect. 
For CBAs subject to the Railway Labor 
Act and other CBAs which do not have 
an expiration date for the general 
terms, but which may be reopened at 
specified times, e.g., to amend wages 
and benefits, the first time the agree-
ment is amended after August 5, 1993, 
shall be considered the termination 
date of the CBA, and the effective date 
for FMLA. 

(2) As discussed in § 825.102(b), the pe-
riod prior to the Act’s delayed effective 
date must be considered in determining 
employer coverage and employee eligi-
bility for FMLA leave.

§ 825.701 Do State laws providing fam-
ily and medical leave still apply? 

(a) Nothing in FMLA supersedes any 
provision of State or local law that 
provides greater family or medical 
leave rights than those provided by 
FMLA. The Department of Labor will 
not, however, enforce State family or 
medical leave laws, and States may not 
enforce the FMLA. Employees are not 
required to designate whether the leave 
they are taking is FMLA leave or leave 
under State law, and an employer must 
comply with the appropriate (applica-
ble) provisions of both. An employer 
covered by one law and not the other 
has to comply only with the law under 
which it is covered. Similarly, an em-
ployee eligible under only one law 
must receive benefits in accordance 
with that law. If leave qualifies for 
FMLA leave and leave under State law, 
the leave used counts against the em-
ployee’s entitlement under both laws. 
Examples of the interaction between 
FMLA and State laws include: 

(1) If State law provides 16 weeks of 
leave entitlement over two years, an 
employee would be entitled to take 16 
weeks one year under State law and 12 
weeks the next year under FMLA. 
Health benefits maintenance under 
FMLA would be applicable only to the 
first 12 weeks of leave entitlement each 
year. If the employee took 12 weeks the 
first year, the employee would be enti-
tled to a maximum of 12 weeks the sec-
ond year under FMLA (not 16 weeks). 
An employee would not be entitled to 
28 weeks in one year. 
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